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the plaintiff. On appeal it was held, two judges dissenting, that this charge was 
error, for the plaintiff in addition should have stopped his car if an ordinarily 
prudent man would have done so. Kimbrough v. Hines, Director General (N. 
C. 1920) 104 S. E. 684. 

In two jurisdictions, failure to stop before attempting to cross is negligence 
Per se. Hines, Director General v. Cooper (Ala. 1920) 86 So. 396; see Paul v. 
Philadelphia & R. Ry. (1911) 231 Pa. St. 338, 80 Atl. 365. This view places too 
great a restriction upon the privilege of the public in using the highways. Other 
states impose the duty to stop where the view is obstructed. See Chase v. Maine 
Central Ry. (1897) 167 Mass. 383, 45 N. E. 911. But by the majority rule, the 
duty to stop is not absolute, like the duty to look and listen, but arises only if 
the view is obstructed and the hearing hindered so that a reasonably prudent 
man would have stopped. Lake Erie & W. Ry. v. Schneider (C. C. A. 1919) 257 
Fed. 675; Judson v. Central Vt. Ry. (1899) 158 N. Y. 597, 53 N. E. 514; St. 
Louis-San Francisco Ry. v. Stewart (1918) 137 Ark. 6, 207 S. W. 440; Dail v. 
Atlantic Coast Line Ry. (1918) 176 N. C. 112, 96 S. E. 734. Under this rule 
contributory negligence is usually a question for the jury. See Elliott, Railroads 
(1897) § 1167. But the surrounding circumstances may be such as to justify the 
direction of a verdict. Shatto v. Brie Ry. (C. C. A. 1903) 121 Fed. 678; Mis- 
souri, K. & T. Ry. v. Jenkins (1906) 74 Kan. 487, 87 Pac. 702. This majority 
view seems best to reconcile the conflicting interests of the railroads in the use of 
their tracks and of the public in the use of the highways. But because of the 
jury's tendency to hold the railroad liable, the court should not be backward in 
directing a verdict. 

Searches and Seizures — Evidence Illegally Obtained — Return of Property 
Seized. — Distilling apparatus, mash for distillation and intoxicating liquor, owned 
and manufactured by the defendant, were seized under an insufficient search 
warrant. On motion by the defendant for the return of the property, held, that 
the property was contraband and would not be returned. United States v. 
Rykowski (D. C. S. D. Ohio 1920) 267 Fed. 866. 

In addition to the holding announced by the court in the principal case, it 
was ruled, in accordance with what may now be deemed the settled federal rule, 
that since the defendant promptly applied for the return of the property im- 
properly seized, that property could not be used as evidence against him in a 
prosecution for illicit operation of stills. Silverthorne Lumber Co. v. United 
States (1920) 251 U. S. 385, 40 Sup. Ct. 182; (1920) 20 Columbia Law Rev. 
484; also, State v. Marxhausen (1919) 204 Mich. 559, 171 N. W. 557, 573 
(semble). Yet the evidence thus improperly obtained was just as necessary to 
sustain the government's action in depriving the defendant of his property in 
the articles seized as it would have been to convict him personally. Unless the 
illegality of the defendant's possession could be proved, the government's action 
was a mere conversion. To say that property obtained under an insufficient war- 
rant, though inadmissible as evidence in a prosecution of the defendant as viola- 
tive of his constitutional rights under the Fourth Amendment, may yet be used 
to deprive him of the property, is not only inconsistent with reason and policy, 
but is against what little authority there is. Slate v. Marxhausen, supra; Silver- 
thorne Lumber Co. v. United States, supra, 391. That the decision in the in- 
stant case cannot be supported on the ground of public welfare, is simply and 
effectively proclaimed in the following quotation : "These rights of the in- 
dividual in his person and property should be held sacred, and any attempt to 
fritter them away under the guise of enforcing drastic sumptuary legislation 
(no matter how beneficial to the people it may be claimed to be) must meet 
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with the clear and earnest disapproval of the courts". People v. Marxhausen, 
supra, 567; see contra, Ferguson v. Josey (1902) 70 Ark. 94, 66 S. W. 345. 

Statute of Frauds — Part Performance — Vendee's Donee in Possession. — A 
orally agreed to purchase a dwelling house from B, her nephew, for the purpose 
of presenting it to C, her niece. At a family party A announced the gift. C 
went into possession with the consent of A and B, who had incurred considerable 
expense in regard to the property and title and was selling for less than he 
otherwise would have, because of his desire to benefit C. A died before any- 
thing more was done, and her executors repudiated the contract, pleading that 
it was not in writing. Held, the vendor could have specific performance. 
Hohler v. Aston [1920] 2 Ch. 420, 41 Can. L. T. 147. 

Where the vendee or lessee enters into possession with the consent of the 
vendor or lessor, this is such part performance in most jurisdictions as to take 
the case out of the Statute of Frauds in favor of the vendor or lessor. 1 Ames, 
Cases in Equity Jurisdiction (1904) 279, n. 1, 280, n. 1; Browne, Statute of 
Frauds (5th ed. 1895) § 467. In some jurisdictions possession must be supple- 
mented either by payment of the whole or part of the purchase price, or by im- 
jprovements, to take the case out of the statute. 1 Ames, op. cit., 287, n. 1. If 
the vendee's agent goes into possession, the case is equally without the statute. 
See Moulton v. Harris (1892) 94 Cal. 420, 421, 29 Pac. 706; Ala. Cent. R. R. v. 
Long (1909) 158 Ala. 301, 48 So. 363 (semble). The extension of this doctrine 
to the vendee's donee seems reasonable, especially where the very object of the 
oral agreement was that the donee should get the property. Assuming the lia- 
bility of the vendee's estate to the vendor, an interesting question arises whether 
the gift of the house to the donee was complete so as to entitle her to retain it 
as against the estate. Equity protects a parole gift of land if accompanied by 
possession and improvements by the donee. See Seavey v. Drake (1882) 62 N. H. 
393; Browne, op. cit., § 467. The fact that the vendor was selling at a smaller 
price and had gone to considerable expense in regard to the property because of 
his interest in the donee ought to inure to the benefit of the donee, so as to put 
her in the same position as a donee in possession who has made improvements, 
and hence is entitled to equitable relief. 

Subrogation — Joint Tort-Feasors. — One D. sued the plaintiff city and the de- 
fendant E. jointly for injuries resulting from the fact that the defendant E. 
ran a leader pipe under the sidewalk, causing water to back up thereon and 
freeze. The defendant E. was insured in the defendant casualty company, 
which secured an appeal bond from the defendant surety company. The judg- 
ment being affirmed, the surety paid D. The city seeks to restrain the surety 
company from collecting the amount of the judgment paid by it. Held, the 
city must pay one-half of the judgment to the defendant surety company. City 
of White Plains v. Ellis et al. (Sup. Ct. Sp. Term, 1920) 113 Misc. 5, 184 
N. Y. Supp. 444. 

The broad rule was early announced that where one of two or more persons 
liable ex delicto pays the judgment, he cannot sue the other for contribution. 
Merry-weather v. Nixan (1799) 8 T. R. 186. This has been followed in all juris- 
dictions with the possible exception of one. See Palmer v. Wick Steam Shipping 
Co. (Scot. 1894) 6 Reports 245, 248. Where, however, the action is predicated 
on negligence, contribution is allowed. Nickerson v. Wheeler (1875) 118 Mass. 
295; contra, Andrews v. Murray (N. Y. 1861) 33 Barb. 354. The New York 
Courts, desiring to limit their harsh rule, have said that where a surety for one of 
several joint tort-feasors pays the judgment, the surety is not in the same position 



